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ABSTRACT 

As agencies and programs se'^vmg individuals with 
developmental disabilities are called upon to serve a new population 
of individuals with human immunodeficiency virus (HIV) infection, 
they Will be forced to confront complex legal questions. Tins paper 
discusses the legal frameworlcs m which individuals with HIV 
infection are considerec' eligible for developmental services. Legal 
cases and statutory fraiueworks which serve as the basis for 
disability policy are summarized. The legal implications of HIV 
infection for service providers are discussed, focusing on access zo 
services, education, child welfare and residential services, 
segregation of services, HIV testing, informed consent, 
confidentiality, rei;ords, duty to warn, and liability. (JDD) 
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Introduction 



As of Fcbruarv 6, 1989, apptoxinialely 85,590 individiiais 
have been diagnosed with AIDS in the United Stales The full 
designation of AIDS is guided by the Center tor Disease Control 
(CDC) definition which includes the presence of special opportu- 
nistic infections accompanying HIV isolation or antibodies in the 
person's blood An earlier and milder expression of HIV in- 
volvement IS retcrrcd to as "AIDS-Related Complex'' (ARC) or 
symptomatic HIV infection Currentl), 1 5 million people are 
estimated to be asymptomatic HIV carriers These people have 
positive amtbody tests, indicating an encounter with the virus but 
do not yet have ideniifiable illness It is estimated that, by 1991, 
there will be 27(),(KK) cases of people diagnosed with AIDS in 
the U S — a figure that thrc •f<^ns to ovcPAhelm health and social 
services 

In addition, the Public Health Service has predicted that 
there will be 3,000 cases ot pediatric AIDS b\ 1991, while HIV 
could infect 20,000 children by that year alone Adding to the 
already 36 million people in the United States with disabilities, it 
has been estimated that in the next live \ears, HIV ma\ become 
the largest inteetious cause of mental retardation and encephalop- 
athy in children under age thirteen 

As developmental services are increasingly called upon to 
serve a new population ot intants, children and adults with HIV 
infection programs will be forced to conliont complex legal 
questions Thu paper will discuss the !egal frameworks in which 
the individual with HIV intection may be considered in develop- 
mental services Some issues are lelt unresolved because ot 
uncertainty about the applicability ot disability law to HIV 
intectifyH Although not a comprehensiv*^ L»nalysis o! legal stat- 
utes, this paper serves generally to introduce the appiopriate 
legal trameworks as well as give reterenccs tor turihci inquiiy 

Developmental Services 

Services lor persons with developmental disabilities have 
grown and developed over a 20-year history Originally prompted 
by federal legislation, these services have developed into a 
complex array ot lederal and state pn^grams that serve persons 
with developmental disabilities Three ina)or components have 
developed from federal law basic state council grants (DDC) 
university affiliated programs (UAP), and protection and adv 
cacy systems (P&A) Basic state grants fund DDCs for planning 
and service improvement activities, UAPs conJuct research iin^i 



provide service programs, and P&As work to protect the legal 
rights of people w ith disabilities under federal and state statutes. 

Federal law under Section 504 of the Rehabilitation Act of 
1973 defines handicap as ''(!) has a physical or mental impair- 
ment which substantially limits one or more of such person's 
major life activities, (2) has a record of such an impairment, or 
(3) is regarded as having an impairment " 

Developmental disabilities are further defined by the 1978 
Developmental Disabilities Act |29 (JSC 706(7)) as chronic 
and attributable to mental and/or physical disabilities which are 
evident prior to age twenty-two. These disabilities tend to be 
life-long and result in substantial limitations in three or more of 
the following major life activities self care, receptive and ex- 
pressive language, learning, mobility, self-direction, the capacity 
for independent living and ''or economic self sufficiency. Some 
groups that fall within this definition include people with mental 
retardation, cerebral palsy, epilepsy, other related neurological 
conditions, and infants and adults with fllV related diseases who 
meet the above mentioned criteria 

The following service programs arc considered in the con- 
text of th^ paper habilitative rehabilitative, scKial services, 
health care, and education 

HIV Infection and the Lav^ 

Legal developments in the area ^f HIV infection began to 
emerge over the past thiee ye^rs Fhc tollov.'ing legal cases and 
statutory framework serves as the basis for disability policy, as 
well protection and remedies \c- person^ with disabilities who 
are HIV infected 

Section 504 of the Rehabilitation Act is the most important 
protection mandate used in preventing discrimination by institu- 
tions that receive federal financial assistance Section 504 states. 
No othervvis" qualified handicapped individual in the 
United States, as detined in |29 USC 706(7)) , 
shall, solelv by reason ol his handicap, be .excluded 
from the participation in, be denied the bt nefits of, or 
be subjected to discnmination under any program or 
activity receiving lederil fin'»nciai assistance or under 
any program or activity conducicd by an Executive 
"gency oi by the United States Postal Service 
After initial qucstio'is about the applicability of Section 504 
to AIDS, on M: cli 3, 1987, the U S Supieiiv: Court decided in 
SifhM)! P'Hvd of Nassau C(U4Ntv \. Arlme, a case involving a 
^{.achei with tubcrculoMs who wa*- fired bee;; use she was infec- 
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tious, that a medical condition caused by an airborne infectious 
agent could be considered a handicap, and rejected the Depart- 
nicnt of Justice's opinion that discrimination could be lawful if it 
vms based on fears deriving from the handicap's contagious 
nature. The Court explicitly rejected the analysis of the Depart- 
ment of Justice aiKi reaffirmed the protections of Section 504 for 
people with contagious diseases. This decision was widely held 
to ai^ly to asymptomatic and symptomatic HIV infection, and 
AIDS, 

On December I, 1988, the Eleventh Circuit Court of 
Appeals in a case involving a child with developmental disability 
arid HIV infection, Eliana Martinez vs. School Board of 
HiUsbo'vugk County, Florida, effectively set up a frameworif for 
hw RL, 94-142, the Education of the HatKlicapped Act, and 
Section 504 of the Rehabilitation Act, work together in cases 
in\olving children with a contagious disease atKl another disabil- 
ity. The decision in the Martinez case set up a process whereby a 
determination was made about the most appropriate educational 
placement under EH/^ procedures and, next, a determination of 
whether the child is otherwise qualified in the mea^^^ng of 
Section 504, as determined by the prior test case of Arlinc, to be 
educated in this setHng, despite the communicable disease. If 
nor, the court must decide whether reasonable accommodations 
would reduce the risk of transmission so as to make tlie child 
otherwise qualified to be educated in the least restrictive 
environment. 

The Civil Rights Restoration Act of 1987 overturned the 
Supreme Court's decision in Grove City College v. Bell, 465 
U,S, 555 (1984), a case involving federal education aid to a 
student at Grove City College and whether this deenDed the entire 
institution responsible for antidiscrimination provisions. The 
Court decided that federal education aid had a limited definition 
on the term "program or activity" as menfioncd in four federal 
statutes that biEU* discrimination by institutions receiving federal 
financial assistance. The Civil Rights Restoration Act overturned 
this decision and expanded the definition o ^ program or activity 
to include an entire institution. 

The Faik- Housing Amendments of 1988 protects, for the first 
time, discriminaUon in housing outside the public sector, for all 
private individuals ainl entities, not simply on the part of those 
individuals or entities, (Section 504 only applies to entities 
receiving federal iDoncy,) This bill protects all people with 
disabilities — including AIDS — from discrimmation in sale, 
rtntal, or terms on conditions of sale or rental of housing. 

The Hill Burton Act provides uncompensated care obliga- 
tions for persons residing in the local area of a hos; !tal that 
received federal loan guarantee and interest subsidies for con- 
stnKtion, These hospitals can be challenged for discrimination in 
certain circumstances. 

On October 6, 1988 the Department of Justice (DOJ) issued 
a memorandum acknowvledging that the Suprenoe Court in Arliiie 
rejected the Department's argunrient that disc imination based on 
tear of contagion was not covered under Section 504, DOJ went 
on to slate, for the first time, that people with asymptomatic HIV 
infection vicre covered utKier Section 504, as contrasted with 
iiiil-blown AIDS, This opinion will impact on existing and 
future federal programs arid policies as well as state statute 
interpretations. 

The Education of the Handicapped Act, discussed more in 
depth in the section on education, provides remedies for ensuring 
appropriate educational services for all children with disabilities > 

Other state and local laws have provisions that furJier define 
^"^icapped individual, provide remedies for discrimination, and 
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regulate and monitor developmental services Under state and 
local laws, the definition of handicapped individual depends on 
wording of the laws, legislative histones, and administrative and 
judicial interpretations. State and local jurisdictions are no; 
bound to follow federal law, except where an institution receives 
direct federal monies or instances of housing now protected 
under the Fair Housing Act. It appears that many states do 
extend their handicapped laws to prevent discnmination based on 
HIV status. 

In a recent survey by the State AIDS Policy Center at 
C»eoiTge Washington University, all elates but Alabama have 
existing anti-discrimination provisions for the handicapped. 
Twenty-six states have extended these protections for persons 
with AIDS, and symptomatic and asymptomatic HIV infection, 
Twenty-thiee states have extended protections to those perceived 
to have HIV infection, A drawback, hosvever, is that most laws 
apply only to employment. Housing and pn^ate firms were often 
left out. 



Legal Implications of HIV Infection 
and Developmental Services 

Access to Services 

Ironically, the service system thai is in place to serve 
persons who are disabled, in some cases, is denying services to 
arsons with HIV for a variety of reasons, the ,0 include lack of 
understanding about the basic epidemiology of the disease, fear 
of program liability, lack of adequate education of clients and 
their families as well as staff, and the extreme burden placed on 
already inadequate resource 

Many people with HIV have had trouble in securing and 
paying for medical care and expenses. Many of these people lose 
or have no private health insurance. These persons expenence 
eligibility requirement problems with Medicare and Medicaid 
that include waiting periods that may outlast their health, re- 
quirement of a definitive diagnosis of AIDS excluding less 
serious HIV conditions, or may be above the income and assets 
eligibility, but are also disabled and unable to work. 

These issues are not new to persons with developmental 
disabilities who may already be qualified for benefits under 
Supplemental Security Income (SSI) and Supplemental Security 
Disability Inconr<e (SSDI) programs, with accompanying Medi- 
care and Medicaid health care support services. As a result, 
persons with developmental disabilities may not experience the 
problems mentioned above; however, in many instances, obtain- 
ing quality and readily available medical care and other services 
for persons with disabilities has been an issue for decades, 
especially with the onset of deinstitutionalization luid increasing 
competition for resources between institutions ftnd community 
providers, HIV illnesses further complicate these problems. 

Physicians and other service and medical treatment profes- 
sionals are ethically bound to provide treatment to persons with 
dcvelopnocntal disabilities and HIV, The American Medical A.s- 
sociation aiiJ the Amencan Bar Association Journal have stated 
that AIDS patients are entitled to competent medical service 
The American Bar Association's AIDS Coordinating Committee 
(1988) writes: 

Professional ethical obligations may become legally en- 
forceable obligations if they constitute the standard of 
care against which professional regulatory boards or 
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Junes deciding malpractice claims measure a provider's 
cofiuuci (p. 72) 

Developmental services are guaranteed for persons with 
developmental disabilities under an array of federal and state 
statutes, some of which are mentioned m this paper Some 
persons needing developmental services will be disabled and 
meet the federal developmental disability definition as a result 
of HIV infection, and others will be increasingly disabled from 
HIV infection and have an existing developmental disability 

Section 504 of the Rehabilitation Act is currenti) being 
applied in cases of denial of health care access m various health 
care settings (see Doe v. Centinela Hospital, No. CV-87-2514- 
PAR, CD. Cal. 1988). 

Denial of services by a professional who undertakes treat- 
ment of any person, regardless of whether they have HIV 
infection may also be remedied under tort pnnciples of law 
Professional malpractice may be constituted by proving that the 
defendant owed a duty to provide treatment, that tl defendant 
breached the standard of care, that the plaintiff was damaged, 
and that the defendant's breach caused damage (ABA AIDS 
Coordinating Committee, 1988). Tort pnnciples may apply to 
any developmental se^ice system that does not provide services 
to appropnately qualified individuals, or outside service organi- 
zations who refuse treatment of an individual with HIV and a 
developmental disability. 

Education 

The Centers Txir Disease Control has been active in providing 
guidel:;ies for cHldren with HIV in school settings. Several 
school systems ti^roughout the country have been caught in 
divisive debate abou* attendance of children with HIV, including 
special education classes and pre-school day programs for chil 
dren \ Ji HIV and developmental disabilities Some school 
systems have cited state laws on contagious diseases as grounds 
to justify exclusion. 

The Supreme Court decision of 1954: Brawn v. Board of 
Education. (347 U.S.C. 483), descnbed the role of public 
education as a nght "which must be made available to all on 
equal tenns". The Education of the Handicapped Act of 1975, 
P.L. 94-142, assures a free, appropnate public educauon for all 
children with handicaps. The definition under this Act includes 
the presence of a named disability, and requirement that the 
child need special education and related services. P.L 99-457, 
Part H, the Handicapped Infants & Toddlers Program, also 
extends special education services to infants and toddlers ages 
0-2 with a known developmental disability or, at each state s 
option, to those at-risk of a disability. Pre-school children from 
ages 3-5, who h->-*, a diagnosis of physical or mental condition 
which results in developmental delay are mandated services 
under this law. 

Sonic children with HIV infection will not meet the defini- 
tion of developmental disability under P.L 94-142 in the early 
stages of infection, but may fulfill this definition as the disease 
progresses and they experience mental and physical detenora- 
tion. Children with another disability and HIV, and children with 
HIV from birth who experience central nervous system dysfunc- 
tion and developmental disability do fell within the scope of this 
Act and this law is successfully being used to litigate on behalf 
of children with HIV. In the course of P.L. 99-457, an unre- 
solved question is whether states will include HIV positive status 
\} 'filling the "at risk" designation under Part H of that 
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legislation, thereby warrannng services 

Section 504 of the Rehat)ii!tation Act has been a successful 
nondiscnmination statute used in school systems and among the 
general population that have denied access to HIV infected 
children as well 

A major challenge facing the disabihty field is to consider 
the concepts of least restnctive environment and normalization 
or mainstreaming, in the face of immense pressure to educate 
children with HIV infection in **different settings" This may 
result out of well-intentioncd rationalizations or also unfounded 
fear and hysteria 

Child Welfare and Residential Sendees 

The child welfare system and residential services for chil- 
dren and adults with developmental disabilities has yet to con- 
front HIV infection in a systematic fashion because of the 
relatively low numbers of infants, children and adults with HIV 
infection served to date. However, as the number of cases nses, 
similar issues regarding testing, confidentiality and access to 
services will emerge 

To legally conduct an HIV blood test of infants, children 
and adults with HIV who are wards of the state, i.e., foster, care 
or state institutions, the same procedures discussed more in 
depth later in this paper apply here An HiV blood test may be 
conducted by permission of a legal guardian or by the agency 
witli custody petitioning the Court. It appears that the state does 
have junsdiction over these matters in foster care situations, but 
tie ABA AIDS Coordinating Committee reports that no state has 
taxn that position, as of this writing. 

The Child Welfare League of Amenca Task Force on 
Children and HIV Infections (1988) reports that no major medi- 
cal or professional group has called for mandatory testing of 
children in the welfare system However, some medical groups 
have asked for waiver mechanism that will allow testing of 
infants and children without applying the informed consent 
procedures. 

The CDC m its Mortality and Morbidity Weekly Report 
(1985) states that child welfare agencies may want to cons der 
mandatory testing and that adoptive and foster parents may need 
to know HIV status in order to provide medical care. Many child 
welfare agencies aie follTwing case by case situations regarding 
HIV infection 

Difficult questions remain unresolved concerning who 
should be informed of HIV status Is an agency liable for not 
informing prospective adopuve parents that a child has HIV 
infection? Do these parents have the nght to know? Should 
employees and other parents of children with HIV infection in 
foster care, group homes, and day care programs be informed of 
a child's HIV status'^ Should physicians freely share information 
about HIV infection and patients among themselves and with 
other care providers'^ 

The Child Welfare Lf^ague of Amenca (1988^ has developed 
policy guidelines for child welfare agencies that include residen- 
tial services. The policy states that no child should be denied 
placement and that agency staff and care-g.v^ers should be told of 
the child's HIV status on a '*needs to know" basis. The policy 
goes on to state that foster care parents and adoptive parents 
should be informed of the child's HIV status 

Segregation of Services 

Issues around segregated services have emerged m facilities 



4 



and institutions where clients »virh HIV infection are separated 
from the general population, and in corrimunit) rcsidcruul 
vices based on non-compliant behavior As issues that are similar 
to denial of access to services, these issues may be resolved 
utilizing similar provision^ in Section 504 of the Rehabilitation 
Act, Fair Housing Act, Civil Rights Restoration Act and the 
Education of All Handicapped Children Act However, attempts 
at justifying more restrictive service delivery will have be care- 
fully monitored and based on onl v the latest medical information 
and legal principle?* 

Resolution of *hese issues will also depend on state laws 
and regulations of facilities, administrative rulings and knowl- 
edge about HIV transmission as determined from the latest 
scientific expertise. 



ADDITIONAL QUESTIONS - People with developmental 
disabilities already have complex service needs that include 
medical, educational, residential and habilitative services HIV 
further complicates these service needs Infants with HIV infec- 
tion grow up with developmental disabilities and, according to 
the progression of HIV disease, meet the federal definition of 
having a developmental disability, thereby mandating that DD 
services be afforded them 

Are anti-discnmmation laws adequate to address the service 
needs of the individual with HIV and a developmental disability'^ 

Are funding sources adequate to cover the additional medi- 
cal and social service costs of this population"^ 

What IS the most appropnate method for ensuring that the 
individual with HIV infection and a developmental disability 
does not infect others while continuing to provide needed 
services? 

When IS it appropnate to qualify a child with HIV infection 
as a child with a handicap under PL 94-142'' When is it 
appropriate under P L. 99-457 to determine when an individual 
is "at nsk"? 

When, if ever, is it appropriate to segregate an individual 
with HIV infection m community residences and institutions*^ 

Can welfare agencies mandatorily test infants and children 
for HIV infection and who gets informed of the results'' 

HIV Testing 

In addition to child welfare agencies, states have jiirisdiition 
over testing m state institutions and facilities since they tradition- 
ally fund, manage or regulate these services State laws differ on 
mandatory, routine and voluntary HIV testing of persons in 
facilities and programs serving persons with developmental disa- 
bilities; however, some states have specifically passed legislation 
that disallows HIV antibody testing without expressed informed 
consent of the individual or guardian Most states rely on testing 
in facilities based on medicai indications or known risk behavior 
Related issues apply to the institutional prison system where 
the federal government and some states have started mandatoiy 
testing requirements in order to uphold the view that HIV 
earners need to be identified m order to prote'.t the uninfected 
population and prisons workers. 

Others ai^gue that, if universal precautionary measures are 
adhered to and admission procedures assess risk for eXjX)snre to 
HIV and other diseases while providing education to institution- 
alized persons, staff and families about contagious diseases, then 

^""')ry HIV antibody testing is unwarranted. These persons 
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\ also cite concerns aoout bieach ot eontidentialitv and c:\il 

j issues I'^garding mandator) HIV an ibody lesting without 

informed consent in developmental services is largeK unresolved 
in state couHs Some states are considering specific legislation 
on this matter while others are rel>ing on past procedures 
Clearly, while there are no precedents, some programs are 
testing without clicit or family knowledge, as has been brought 
to the attention ol^ several state P&A agencies Main ethical and 
legal issues remain to be resolved 

However, in some individual cases ni the private sector, 
Sectu-n 504 of the Rehabilitation Act is being used to resist 
demands to inappropriately conduct mandator) HIV antibody 
testing 

Informed Consent 

For persons who are minors or have mental disabilities, 
obtaining infbmied consent hi*s traditionall) relied upon family 
members who are legal guardians, or a court determination ihat 
the person is not competent to make their own decisions The 
court can grant permission for sulstitu^o decision making for all 
or some life decisions including .n'.jor medical treatment, resi- 
dential status and freedom to exeuise other rights 

Informed consent among persons who lack decisional 
capacity— which may be the case with the adult who nas a 
developmental disability— has always been a difficult issue for 
courts to handle and there is little guidance on these issues. 
These issues are also directly relevant to minors where the 
parents serve as ihe natural guardians 

The presence of HIV infection increases the complexity of 
these issues Behaviors that may have been accepted in certain 
individuals with developmental disabilities could increase the 
pressure to restrict their libert) and involve substitute decision 
makers when considering HIV Other rights to choose certain 
activities, especially in matters relating to sexuality, become 
difficult to manage and could result in rights violations 

Developing appropriate mechanisms to provide substitute 
decision making in these areas will be increasingly complex As 
outlined by Sundram (1988), New York has implemented with 
some success, volunteer committees that are enpowered to make 
decisions about medical care of persons who lack decisional 
capacity The law protects phvsicians from liability when they 
rely on the committee's decisions 

When a client is admitted to a faeilu) in the developmental 
disability svstem, that facility usual!) routinely conducts medical 
exams and blood tests The law does not require that expressed 
consent be granted tor e\ery procedure, however, much contro- 
versy has resulted over informed consent and the HIV antibody 
test 

ADDITIONAL QUESTIONS - Issues regarding mandatory, 
routine or voluntary HIV antibody testing in facilities and pro- 
grams serving persons with developmental disabilities are lai:gely 
unresolved The following questions need to be considered 

Is it ever appropnate to test for HIV antibodies without the 
client or legal guardian's informed consent*^ 

Should facilities be allowed to mandatorily test clients'^ Are 
there differing criteria for community service providers'' 

How should pre- and post- test counseling be handled for 
the pti'son with a developmental disability'^ How is the client's 
family involved in this process'^ 



Confidentiality | 

Rights ot persons with disabihlics nuist he f\ilaiKcd with j 

pubhc health concerns Traditional publk liCahh measures as | 

well as provisions to allow piorection ot ei\il iiijhts toi [kms<iiis j 

ar^ founded on principles ot contidentialitv l^iejJies o\ l<mi1i- | 

dcntiality can and ha\e led to disei inunation in hoiisinu. eiii[ilo\- ! 

ment. health care and public accoinniodations Un persons uith | 
HIV. other diseases and disabilities 

Although legal recourse nia> be available, .estiuries to 

allov individuals to undertake legal suits are t^tten not available I 

and if undertaken, can be traumatic kn 'he individual M iin j 

public health experts believe that special ctnitulentiaiilv pnnis^ j 

ions through enactment ol legislaluMi aie necessarv [o protect | 

persons' eivil n^^hts Congress has considered this issue but lias j 
not sucecs^fulh enacted piovisions 

Records 

j 

Providers ot services and health Lare vvorkcis aie obliged to 
maintain eonfidentialitv of medical intoimotum abtuit clients 
These principles derive trjm the common law and T S Constuu- 
tion. slate statutes and lacilitv licensure lav\s 

These contidentialilv !av\s liave also extended to intorniation 
about drug and alcohol treatment and sexual Iv iransniittcd dis- 
eases Information about HIV status and treatment toi \II)S 
dearly should be included in ihe^ ateguards. hov,evei. because 
of the iirational tear and hysteria that has accompanied AIDS, 
these safeguards have not alv\a\s been maintained 

Medical inform ition is disclosed when a client oi giiaidian 
gives express written consent 1his raises the same issues uiulei 
informed consent, however, when considering how to best handle 
the person wno lacks deeisior^ il capaeilv or is an intant 

Some staft members ot developmental seivice ageiKies teel 
that in view ot the special risks associated with HI\' infeetion 
that all stall and health care pioviders laving etnitaet with (he 
client need to be informe 1 Others argue that bciause HIV is not 
casually transmitted, onlv immediate care provideis need to he 
informed and that stiKtei Lonlidenlialitv proceduies should be 
put in place 

Duty to Warn 

Considerations involving LOiitiUenlialiiv au* not absoUite 
and courts have ruled that, in S()me lases. disclosure is out- 
weighed by the need tor the publie lmhkI In loKisofi \ Rci^cnt^ 
oj Ufuvcfsit\ of California, the Calitornia Supreme Ccuiit hek 

a psychotherapist was liable toi not pioleiting a ihiul pai1\ 
of a chcnt against poientiallv dangeious acts Henee. the dut\ h 
warn was phrased as a responsibility to warn an intended viclm 
when a elienl presents the risk ot serious dangei to anothn 

In some slates the dut\ lo wain is controlled \\ specilu 
state statues and other states have not ruled on laiasi.tt ques 
nons However, ^his legal precedent has special implications to 
developmental services, especially since nr^ny clients have dt 
minished mental lapacilies and impaired )udgen>ent 

Tarasolf is a legal piineiple thai some pei)ple will use U 
justify breaches of contideniialit) and mandatoiv HIV autibod^ 
tCvSting, and to warn sexual partners and [)Otenliai vietinis o 
transmission; however, lhi> principle is untried in cases involvnn 
HIV and developmental disabilities Belilskv and Solomon ( 1 



I I he dut) to disLlose will depend oi. an assessment ot the 

J tMtl.^nt < t.^lwK.l.t^ L n vv, I . ...1 V t,. 

j *sate sex" piaitKes It the phvsuian believes that sex will be 

I PKiLtK'vl salelv. we beheve the piesiiniption should be in lavor 

j ot Lonl dentia'itv Hi)wevei in a ease wheie the phvskian's 

I ludgement is wrong and tiansmission ocvuis beeau^e the patient 

I did not engage in sale sex the fihvsieian iiiav he hJd hable 

I 

ADDIIIONAI yU SI IONS - C\)nl identialitv piovisions 
present loniplex issuer laeing seivice jM<)giams toi persons with 
i developmentai disabilities Ihc tcilhnving questions need t() be 
j eoiisideied to»- turthei eximination In what situation is it 
i approprialL to intorni othei^ oi (he Hl\ status ot a peison in 
I developmental seiviees' 

i How does the larasoll decision applx to situations involv- 

ing a person with Hl\ in}eLtion anJ a developmental disability^ 
Aie eivil penalties sufheient toi unwaiiaiUeLl bleach oi 
eontidentialilv involving devciOi^inental seivicCs^ 

Liahilm 

Centiai to liiulinL' a laiilitv liable toi damages to a person is 
pioving negligenee Some persons aigue that il taeilities do not 
take steps [o identilN Llients who are siis[iected to iia\e HIV 
inteetion. the tacilitN is negligent and opening itselt up to claims 
o\ liabilitv b\ patients and then tarn lies who are particularly at 
risk tor intection oi wlu) beeome intcLted Such suits might 
invt)lve a patient oi siatt who enntiactcu lll\' within the svstem. 
stating that the institution wa^ neghgent in pieventing this 
tiansmission 

Others argue that the same object ives can be achieved 
through education ot stall, clients and tainilies, and theettective 
scieemng ot risk behav km upon admissu)n to the tacility !n 
addition, these peisons aigue llu.t development o{ spec it poli- 
cies i)n the caie and lieatment ot HI\ mteUioii will leduce the 
risk ol liabilitv 

il seems that a couil ol a law would have ditticultv in 
establishing exact causation ol the development ol AIDS, s\mp- 
toniatic HI\' intection oi asvmptomatic HIV intection because of 
the time tiatne involved with the disease Lven nioie dilticull to 
prove IS that the svsteni was negligent in tailing to jvevent the 
incident, especiallv when policv guidelines based on accepted 
scientitic knowledge and leasonable piovisuMis tor education ol 
c hen's and stall are instituted 

At the time ot tins willing theie have been no identitied 
Iciial cases involving the negligence of a tacilitx in pieventing 
tiansmission ol ill\ intection in a deve!o[mienlaI setting, though 
at least one suit has been iMiUight cigainsi a iK^spital loi such 
negl licence 

ADDl I lONAL yi i SM()\S - Liabilitv issues peihaps pres- 
ent the more uniesolved questions legiuliiu; llIN and develop- 
mental seivKcs I he tollowmg tjuestioiis neetl to he consid-. -i\ 

In what situation might a devekipmeiital seivice tacihiv be 
held liable to: HIV uansmission ' 

Will dc\elo}Miient ot policv guidel.'nes iind [provision ot 
education tor stall and clients sutticientb, thwati liabilitv claim>*^ 
How will HIV inlection impact on obtain'tig liabilitv insur- 
ance tor jacihties'* 

Should slates undertake tort re toi m to nnnimi/e tacility 
liability claims tor contagious diseases' 
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Conclusion 

Ol increasing co:Kcin :^iaiiilaiMiij: ^niiiiiiiiincnl to c :a(v 
lished disabilil) lav\ in ihc laco ul new 'ssues posvd h\ Hl\' lor 
infants and childicn, and okkr pcisiais who also lia\c dcvch^p- 
mental disabil-'.^s C'uircnt disahilit\ polu.N issues have an added 
perspective as considerations aie made about how to best harullc 
issues posed b\ HIV inledu^n anioiiii peisor.^ v\ith developmen- 
tal disabilities, and how to liea: infants and Lhildien uith HiV 
inlcction while pnUeding civil rights 
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